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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MICHAEL L. SHAKMAN, et al., )
)
Plaintiffs, )
)
V. ) No. 69 C 2145
)
CITY OF CHICAGO, et al., ) Judge Wayne R. Anders
) Mag. Judge Sidney I. Schenkier
Defendants. )

PLAINTIFFS’ REPORT W ITH REGARD TO THE FIRST AND SECOND PROGRESS
REPORTS OF THE CITY OF CHICAGO’S OFFICE OF COMPLIAN CE

The Plaintiffs, through their undersigned counsebmit this consolidated response to
the progress reports filed by the City of Chicagoffice of Compliance on June 2, 2009 (“First
Progress Report”) and August 3, 2009 (“Second essgReport”) (collectively, the “Progress
Reports”)!

INTRODUCTION

On March 30, 2008, the Court entered a Memorandpmion and Order requiring the
Executive Director of the Office of Compliance, Aohy Boswell, to submit a series of progress
reports giving a summary of actions taken by thg ©ward achieving “substantial compliance”
under the provisions of the Agreed Settlement Oatelr Accord (“Accord”). The Court also
ordered the Shakman Decree Monitor (“SDM”) to &leeport within 30 days of each Progress

Report.

! This report was prepared before the Office of Caamgle’s Third Progress Report was filed on
October 5, 2009. No effort has been made in #psnt to evaluate the Third Report. Plaintiffs
will provide their views with respect to the ThiRkport at a later date.
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The Accord sets forth the standards the City mcisteae to show that it is in substantial
compliance with the Court’s orders:

1. The City has implemented the New Plan, inclugirgcedures to ensure
compliance with the New Plan and identify instanaeison-compliance.

2. The City has acted in good faith to remedy ims¢g of non-compliance
that have been identified, and prevent a recurrence

3. The City does not have a policy, custom or praaif making
employment decisions based on political factorsepkéor positions that
are exempt under the Accord.

4. The absence of material noncompliance whichrfatess the Accord's
essential purpose. The SDM and the Court may dengiie number of
post-Accord complaints that the Inspector Genexahdl to be valid.
However, technical violations or isolated incideotsioncompliance shall
not be a basis for a finding that the City is mosubstantial compliance.

5. The City has implemented procedures that wilaflong-term prevention

of the use of impermissible political considerasam connection with
City employment.
(Accord, § 1.G(8)).

This report is critical of the Office of Complian¢®CX”) Progress Reports in three
principle areas. However, Plaintiffs remain hopéfiat OCX can successfully address the areas
of concern noted in this report and become an &ffeagency to investigate and remedy the
City’s long-standing political employment practices

The OCX correctly emphasizes the importance of gimnthe culture that has permitted
political patronage to continue at the City asrashold requisite for achieving substantial
compliance. However, as explained below, the O®ftgress Reports fall short in three
important areas discussed in this Report:

(1) The OCX Reports lack necessary information @etdil to permit the Court or the

parties to use the Reports as a means of evalua@ngity’s progress toward substantial

compliance. Without detailed and specific inforioat- the who, what, when, where and why
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of compliance — it will be impossible for the Couortthe parties to evaluate the City’s
performance.

(2) The OCX has not adopted a voice and attitddied@pendence and neutrality, as
opposed to a certain advocacy for the City’s e$fdout without supporting data. This tone
undermines confidence in OCX’s role as the enhigt will be able, in the long-term, to
investigate and police the City’'s employment piaegi Plaintiffs have a serious concern, which
we have discussed with Mr. Boswell, that in attangpto garner good will and cooperation with
City departments and the Mayor’s office, OCX maydseng the ability to serve as the neutral,
independent agency intended for it in the Accord tre City’s New Hiring Plan. Plaintiffs also
take issue with OCX’s conclusion that determinirtgetiher illegal employment practices are
occurring is outside its responsibilities.

(3) Plaintiffs’ concern with the functioning of Ods underscored by what seems to be a
considerable reluctance on OCX’s part to addresstefely highly publicized and important
failures in the City’s effort to come into compl@nwith Court orders. So far as can be
determined from its first two reports, OCX has aonalyzed in detail or suggested remedies for
the corruption of the City’s employment practicegeflected in the Sorich indictments and
convictions, the widespread disregard of Beanick order on the use of contract employees, or
the serious problems alluded to, but not adequatedgribed or addressed by the OCX, in the
Department of Streets and Sanitations and HumaauRess. Plaintiffs’ counsel has spoken
with Director Boswell about the need for more datafuture progress reports and about the
need for a more aggressive approach to investmatiad remedying known shortcomings.

Director Boswell has agreed to provide more datdiliture reports.
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Accordingly, neither the Court, nor the SDM, noe Plaintiffs adequately can determine
from the OCX reports whether the City is on couosachieve substantial compliance. What we
can glean from the OCX reports generates more ignssiand concerns than answers.

l. The Plaintiffs’ Concerns Regarding The First Progress Report

A. The OCX misconstrues its role in the compliance press.

In the First Progress Report, the OCX explainsitiditd not — and will not in future
reports — opine on whether any “unlawful politidégcrimination has taken place in a hiring
sequence.” (1st Prog. Rep. at 2 n.1). Accordintp¢ OCX, the determination of whether any
illegality has taken place falls solely within thethority of the Inspector General’s Office
“1GO"). (1d.).

The OCX’s position is incorrect. As the SDM notadher July 16, 2009 report, the OCX
will assume the SDM'’s role after the Accord suns€¢®&DM Rep. 7/16/09 at 1). The SDM
already has been transitioning some of its dutieksrasponsibilities to the OCXId(). The
SDM noted that the future effectiveness of the Q€¥rounded in the following four principles:

First, OCX must have the authority and knowledgeessary to implement

effective monitoring of the City's employment priges. Second, it must

establish a record of success in identifying paaétiring compliance problems,
addressing compliance problems and adapting to gntetiring compliance
issues. . . . Third, OCX must be able to effetyivenonitor the City's
employment practices but still maintain its indegemce from the Mayor’s office
and/or Law Department. Finally, OCX'’s reports asdommendations must be
both documented and transparent.
(Id. at 1-2).

The OCX’s position is also inconsistent with theu@®s March 30, 2009 Order, which
requires the OCX and the 1GO to prepare:

each report in writing regarding their respectieview and investigation [of

concerns raised by the SDM] and provide copiesh®o €ommissioner of the
Department of Human Resources, the Court, the Magnithe Corporation
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Counsel, and Plaintiff's Counsel. The reports Isinelude any recommendations
for policy, procedure and practice changes ranaedies or sanctions.

(March 30 Order at § 1) (emphasis added). UndeNgw Hiring Plan governing the City’s
hiring process, the OCX is given the specific tabkertifying that the New Hiring Plan rules are
followed in each hiring decision. The OCX simphnnot carry out the important duties set
forth in the Accord, recommend remedies and/ortsamg as required in the Court’s March 30,
2009 Order, and certify compliance with New Hirialgn rules, if the OCX is unwilling to
investigate and opine on whether &makman violations have taken place.

The OCX states that it has developed a positivkivgrelationship with the IGO and
that the two Offices have developed a protocol peaimits the two Offices to work
synergistically. (1st Prog. Rep. at 6). In ddsiag the relationship between the two Offices, the
OCX stated that the OCX provides “the necessanyotao the IGO ‘stick.” (d. at 6). That
the IGO and the OCX are working together is comrable] but there can be no mistake that
both Offices are responsible for wielding “sticksthe compliance process. Indeed, in the
City’s Response to the Plaintiffs’ Submission oa @ity’s Proposed Hiring Plan, the City went
to great lengths to explain to the Court and thégmthat OCX and the IGO are both tasked
with “root[ing] out and prevent[ing] misconductiring.” (City 11/2/2007 Resp. at 8). On
page 10 of its Response, the City made clear liea®©CX should have the following functions:
“(i) regular and effective training of City emplog®in personnel functions; (ii) ongoing and
effective education of all City employees regardatigpersonnel-related rules, policies, and
procedures; (iii) the creation of additional padiand procedures to help ensure future
compliancef{iv) strong and consistent decisions regarding what remedial and/or corrective

actions should be taken when problems are identified (such as the suspension of hiring or
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promotion sequences, and the imposition of discipline when misconduct is uncovered); and (v)
timely implementation of such remedial and/or corrective actions.” (emphasis added).

The Plaintiffs’ concerns in this regard are notiai. 1t will be difficult, if not
impossible, for the City to achieve substantial pbamce if all of the various parties in the
process do not understand and fulfill their rol&&e OCX should make public the protocol it
has developed with the IGO so that the Court, b¥She Plaintiffs and the public can
evaluate whether the OCX and the IGO are perforrtiiedunctions required of them pursuant
to the Accord and the IGO Ordinance. The OCX sthaldo reevaluate its responsibilities under
the Accord, the New Hiring Plan and this Court’ders; otherwise, it has little chance of
successfully filling the role intended for it.

B. The OCX should provide further details regarding the “internal resistance”
to the City’s compliance efforts.

The OCX reported that, initially, there was a “hiegllevel” of resistance from the City’s
senior executives to several changes proposedeb®@X. (1st Prog. Rep. at 4). The OCX
provided an example from early 2008, when the tGaref of Staff apparently failed to
implement the OCX’s proposal to establish a trgrunit within OCX. (d.). The OCX report
should have described how the then-Chief of Steisted the OCX'’s efforts and provided OCX
recommendations for sanctions to prevent such wiigin from reoccurring with the new Chief
of Staff. Moreover, the OCX should have describdger instances in which it encountered
resistance from City personnel as opposed to pinyidne generalized example.

The OCX points out that over time, “the initial argzational resistance has subsided.”
(Id. at 5). This begs the questions that remain: tItganizational resistance remains? Who is
involved in this resistance? What does the OCXpse should be done about it? The City will
never be able to certify that it “does not havebcy, custom or practice of making employment

6
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decisions based on political factors” if internadistance to changing unlawful practices remains
active in the various City departments. The indliNédls who continue to evade and frustrate the
OCX’s compliance efforts — more than two yearsrafie Accord was entered and more than
four years after the Court’s appointment of the SB&hould be identified and removed from
their positions or otherwise sanctioned. This adsist the City to demonstrate that it is acting
“in good faith to remedy instances of non-compleinand to “prevent a recurrence.”

Plaintiffs agree with the SDM’s recommendation @r Beptember 18, 2009 report that
the City, the OCX and the 1GO should be requirebliply to report allShakman complaints and
violations. The reporting should be done no leas tquarterly, and the reports should include
the number of escalations and complaints receivatdquarter, the nature of each escalation or
complaint, the number of escalations or complasnitained, the Departments involved in the
sustained escalations or complaints, and whetleeCity followed the OCX and IGO’s
recommendations and remedies. These reports veoalole the Court, the parties and the public
to identify weaknesses in present practices andgeaeminders about how carefully structures
and procedures must be crafted to minimize evaanohmanipulation of otherwise neutral
policies and procedures. To the extent a patteenrors are identified, those responsible for the
errors must be held accountable.

C. The OCX’s concerns about the Department of Human Rsources and the

Department of Streets & Sanitation are not adequatyg described or
addressed.

As the OCX acknowledged, “the New Hiring Plan compéates a robust Department of
Human Resources (DHR) that would oversee employmaians and would monitor
compliance with hiring processes and procedurékst Prog. Rep. at 3). In the section of the

report entitled “Ongoing Leadership Challenges¢ @CX goes on to criticize the work of the
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DHR and its leadership and raises serious questibost the ability of the DHR to achieve
substantial complianceld).

The OCX deserves credit for recognizing the prolslevith DHR's leadership. But the
First Progress Report should have provided additidatail to enable the Plaintiffs and the
Court to fully understand the scope of the problefrasr example, the OCX noted that “[o]n a
number of occasions, DHR’s leadership has shownttlecks a basic understanding of the
fundamental requirements of the New Hiring PlamisTcontinues to result in numerous
incidents of noncompliance and questionable detisiaking.” (d. at 10). The First Progress
Report was incomplete because it did not deschibset instances in which DHR’s leadership
demonstrated a lack of understanding of the NewngliPlan nor did it propose a specific
remedy tailored to each particular situation.

The OCX correctly observed that “it is vital thatiR’s leadership become experts in the
full implementation of the New Hiring Plan.d; at 11). Thus, to the extent the OCX has
“concerns about the ability of DHR’s current leadep” to oversee employment actions and
monitor compliance, those concerns should be exgdain detail so that the Court, the SDM and
the Plaintiffs can scrutinize the DHR’s leadershifurther scrutiny is particularly appropriate in
light of the OCX’s remark that several “indicatafshiring process irregularities have increased”
since April 2008: (1) SDM's Office referrals, (Belpline complaints, (3) complaints received
via other methods, such as e-mail or telephone(4&nithe OCX’s monitoring activities.ld.).

Confusion on the part of City managerial persornwikther real or feigned, can provide
cover to evasion of thehakman decrees. The fact that the DHR’s leadershipleast under the
former Commissioner — did not get it was a majarftag in any assessment of the City’s efforts

to eliminate unlawful practices. But it was a fled) not adequately exposed by OCX.
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The leadership and resistance problems noted by &€Xot limited to the DHR.
According to the OCX, the Department of Streetsa®i&ation’s (“S&S”) refused to implement
OCX recommendations to overhaul the manner in wBi&B chooses its snow supervisors, and
has refused to cooperate with the OCX’s and the SD&tjuests for information.ld. at 12—13).
The Accord requires good faith efforts on the péthe City to implement new procedures to
remove political considerations in employment pcas and to remedy past instances of non-
compliance. (Accord 8 I1.G(8) 1-2). Therefore, h@yor’'s Office should sanction the
individuals responsible for this recalcitrance. rigtover, OCX should have identified the
individuals and made specific, public recommendetio

But the First Progress Report did not report ontwes done with regard to this issue.
What did the Mayor’s Office’s do to police one tf key infrastructure departments? Did the
OCX ask the Mayor’s Office for assistance with S&Bnot, why not? At a minimum, the First
Progress Report should have addressed these augeatid explained what support, if any, it
asked for, and what support, if any, the Mayor’§c@ffurnished to help overcome the S&S’s
recalcitrance.

The OCX notes that it is in the process of auditmgdistribution of overtime benefits
within specific divisions of the S&S and the Depaent of Buildings. Id. at 12). The results of
the audit should be published so that the Courtth@gharties can determine whether the S&S’s
problems go beyond the way it chooses its snowrsigoe. OCX'’s goal should not be to
embarrass the City. Nor should it be to faciliteeeping City problems out of the public eye.
Its goal should be to call it the way it sees ite&velop a better understanding of what unlawful
practices continue to exist, what factors allowphectices to persist, and how these practices

impact individuals and departments. It shouldespatblicly what steps might be necessary to
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stop the unlawful practices. In other words, alihe City’s warts should be exposeow so that
the “parties can track the City’s progress towans$antial Compliance,” as this Court ordered
on March 30, 2009. (Order at  3).

D. The table of actions taken by City leadership is icomplete.

The table on page 7 of the First Progress Remstinidj the City’s accomplishments
appears to be advocacy, not even-handed analysisght give the wrong impression about
how far the City has come. To begin with, the eadibes not include dates for when most of the
actions occurred. Thus, it is difficult for the @bor the Plaintiffs to track the City’s progress
toward substantial compliance.

In addition, the table lacks detail in a numbemaportant respects. Additional detail
should be provided on the following items listedhe City’s table of actions:

1. In action # 5 the OCX reports that the Mayor is participatingitraining
video introducing the Code of Conduct and stresgiegmportance of compliance. The video,
which has been made available to plaintiff's coljrs®ould be released and publicized to
demonstrate that the City has implemented procedendorsed by the Mayor to ensure
compliance with the New Hiring Plan, and that thgy@oes not have a policy, custom or
practice of making employment decisions based ditiqad factors. Moreover, disclosure is
necessary to foster public confidence that the Sigerious about compliance with tBegkman
judgments.

2. In action # § the OCX reports that the Mayor has establishgdlag
meetings with the Director of the OCX. This infation tells only a small portion of the
relevant story. The OCX report should have descritow many meetings have occurred, when

those meetings occurred, what topics were discuss#ase meetings and what, if any, actions
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were requested and/or taken as a result of eactinged his is the only way the Court and the
parties will be able to track the progress madetdveubstantial compliance.

3. In action # 12 the OCX reports that the Mayor participates iiGat
Code of Conduct training and emphasizes the impoetaf compliance to his senior leadership
team. This information is incomplete. The OCXaeshould have described how often these
training sessions occur and how the Mayor partiegpan these sessions.

4. In action #13 the OCX reports that the Mayor’s Office and City
departments proactively utilize the OCX audit fumctto improve various operational processes.
But the report does not explain what the OCX afudfittion is, much less explaiow the
Mayor’s Office and City departments have used tlX@udit function, and what results have
been achieved by so doing. Again, the City’s pesgrcannot be measured without this type of
information.

5. In action # 14 the OCX reports that the Mayor’s Office incorpesa
OCX metrics into City performance management sassidhe OCX report should have
explained what those metrics anew the Mayor’s Office has incorporated OCX metric®in
City performance management sessions and whatsdsue been achieved through these
efforts.

6. In action # 15 the OCX reports that the Mayor’s Office provigegpport
to the HPCM in gaining full access to senior daparit management. But the OCX does not
explainhow the Mayor’s Office has provided support nor daekescribenow many times the
Mayor’s Office has provided support to the HPCM.light of the “resistance” and other
difficulties the OCX and the SDM have encountemednfthe S&S and other departments, this

particular item should have been further develop&tda minimum, the First Progress Report

11
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should have included a description of each instam@eéhich the Mayor’s Office provided
support to the HPCM, including a description of $iteiation that led to the Mayor’s Office’s
involvement.

7. In action # 16 the OCX reports that the Mayor’s Office, DOL, d@D
support the efforts of OCX to develop and dissemeitiae City of Chicago’s first Code of
Conduct. Again, the OCX’s report is deficient, dese it does not explahow the various
Offices have supported the OCX'’s efforts. Moreguethe interests of transparency, the Code
of Conduct should be released and publicized ttefqaublic confidence that the City is serious
about compliance with thghakman judgments.

8. In action # 18 the OCX reports that, in response to an OCX
recommendation, departmental leadership termiratdebuty commissioner who violated the
City hiring protocols. The OCX should have lisetinstances in which an employee was
sanctioned for violating City hiring protocols, thesition held by the sanctioned person, the
nature of the sanction, when the sanction occueed whether the sanctions were undertaken as
a result of an OCX recommendation.

9. Finally, inaction # 21, the OCX reports that the Mayor’s Office, DOL,
and IGO have collaborated to establish a correeot®n plan. The corrective action plan
should be released and publicized.

I. The Plaintiffs’ Concerns Regarding The Second Progrss Report

Like the First Progress Report, the Second Progep®rt demonstrates that the OCX
has engaged in substantial efforts to assist thet@achieve substantial compliance within the
meaning of the Accord. However, the Second PregrRegport also lacks detail in a number of
critical areas. Below, the Plaintiffs highlightrse of their concerns regarding the Second

Progress Report.
12
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A. OCX constructive criticisms need more inquiry and pecification and less
generalization.

In the Introduction to the Second Progress RefluetOCX noted that it “previously
expressed concerns and made recommendations edlafidHR leadership. As a result, changes
have been made to address those recommendati(@tsProg. Rep. at 3). These statements, by
themselves, are incomplete leaving the Court aag#nties to guess what specific
recommendations were made, to whom were they naadieywhat changes were made in
response to the recommendation. (Similar inforomats provided in Chart #2, Document 1286-
3. However, it is not clear whether Chart #2 corstéhe information discussed on page 3 of the
Second Progress Report regarding changes to thel&td8rship). For instance, it would be
helpful to know whether the OCX expressed any corscever the activities of former
Commissioner of Human Resources Homero Tristannveimel to whom were the concerns
expressed, and whether the recipient was respdéhsive

The OCX notes the importance of transparency. Tristan incident is a good example
of where it is needed. It appears from the OCXorgmowever, that the recipient of the
expressed concerns, if any, was not responsive 8fncTristan was not disciplined prior to the
IGO recommendations, and he eventually resignduawn accord. Thus, the OCX’s blanket
statements that it made recommendations regardifg Badership and that some of them were
implemented are not helpful in determining whethlee City has acted in good faith to remedy
instances of non-compliance that have been idedtiind prevent a recurrence.” (Accord,
I1.G.(8) 2).

In addition, the OCX reports that “a significantmoer of current DHR managers are HR
professionals.” (2d Prog. Rep. at 7). Credemigaimpacts two aspects of substantial
compliance: (i) it could give credence to the anguat that “the City does not have a policy,

13
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custom or practice of making employment decisiaaseld on political factors” and (ii) it could
be an indicia that “the City has implemented prared that will affect long-term prevention of
the use of impermissible political consideratiamgonnection with City employment” (Accord,
1.G.(8) 3 and 5).

But the generalization that a “significant numbef’'DHR managers are HR
professionals does not provide any meaningful midiron. What percentage of the DHR
managers have HR professional credentials? How tihi® percentage compare to one, two or
five years ago? How does it compare to similaadipents in other large cities? Is there a plan
to increase the percentage and does the percastagmre favorably to relevant benchmarks?
This type of information and analysis are necesgdhe City is to demonstrate that it is on its
way towards substantial compliance.

By raising these issues, the Plaintiffs do notndteo detract from the Second Progress
Report’s well taken and correct critiques of thgyGSipaper-based hiring processes, lack of job
descriptions and postings, absence of an estatilstreening process, failure to consistently
create well vetted referral lists and lack of @sttocols. Rather, the Plaintiffs raise thesedssu
so that the parties can move beyond the missiridibgiblocks and towards specific remedies to
address the OCX’s numerous expressed concerns.

The OCX also reports that DHR “morale continuebésomewhat problematic.” (2d
Prog. Rep. at 7). The low morale could have bhemnésult of the failure of one or more of the
components of substantial compliance:

(i) implementation of “procedures to ensure coanptee... and identify
instances of non-compliance,”

(i) is the City acting in good faith to remedystances of non-compliance,

(iif) whether the City is “making employment ddoiss based on political
factors”,
14
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(iv) the “absence of material non-compliance wHitistrates the
Accord’s essential purpose”, and

(v) whether “the City has implemented proceduhes will affect long-
term prevention of the use of impermissible pdditiconsiderations in
connection with City employment.” (Accord, 1.G.(8)5).

But the conclusion that morale is “somewhat prolalgci without further detail leaves
the public, the Court, the parties, and counséi Vitiile comfort and much concern. What are
the morale problems? Why have they developedfielg a plan in place for correction? Do the
problems stem from something other than the preslyementioned leadership issues? The
Second Progress Report should have addressedqinesttons and provided details regarding
whether any actions or inactions by DHR leaderslaye adversely affected DHR morale.

The OCX repeated the concerns raised in the FiogjrBss Report when it remarked that
it continues to have “concerns about the abilitylxflR] management and staff to steer the
course through complex terrain.” (2d Prog. Red 2t This suggests that the OCX has a
fundamental concern about whether the City hasémphted long-term reforms to prevent
impermissible political consideration in employmeBut concern is not enough. The OCX
should provide specifics that provide the basistibconcerns, why they have arisen and what is
being done about them. This sort of informatioruldalso provide a baseline for reporting in
the future on progress made in remedying obsereédiencies, as requested by the Court.

For example, the OCX reports that “we have now katexd of the 4,339 contractors
reviewed by the Office of Compliance, 338 appedrdavorking as independent contractors.”
(Id. at 19). This reflects the kind of detail thdbwais readers of the report to appreciate the
magnitude of the violations that have occurred rafigcts the OCX’s considerable work.
However, these statistics call for further explarabeyond the status summary in Chart #1.

Why these violations, which exceed in number tifosead in thePennick enforcement

15
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proceeding, could possibly have occurred in the f#fc¢he Accord, the Court’'s March 24, 2005
opinion in_Pennickand three Corporation Counsel memos requiringategent of Law and
Office of Budget and Management preapproval of terafy and independent contractor use.

Finally, in item # 3 of Chart 2 (Document 12864B) OCX reports that “OCX’s
recommendations were accepted and discipline @ottifled hiring violations [was]
administered and ranged from written warnings gpsasions.” Remedying instances of non-
compliance is a key component to substantial canpé. However, the chart is incomplete
because the Court and the parties are left to fsgeawgarding a variety of issues. The OCX
report should have included a description of th&itpms held by the violators, the events giving
rise to the OCX’s recommendation of discipline, hmany times did the OCX make a
recommendation that an employee should be diseigliand how many times the
recommendations were accepted and how many tinegsatre rejected.

For example, in item # 5 (second) on Chart #2 QKX reports that one Deputy
Commissioner was disciplined for violating hiringes. This situation was adequately
explained on page 8 of the Second Progress Repuadh states that the HPCM “recommended
that DHR terminate a Deputy Director for making uth@rized changes to an applicant’s file in
the Taleo System. Based on that recommendatiergdgphuty commissioner was indeed
terminated by DHR.” Each instance of noncompliasioeuld be reported, at a minimum, with
this level of detail.

Similar concerns are found in Item #1 of ChartwBerein the OCX states that “OCX
recommended that DHR Acting Commissioner reviewrpebncerns regarding the deficiencies
that OCX identified in the past.” This statemeas little meaning without knowing which prior

concerns were to be reviewed. Likewise, in iteno#8hart #2, the OCX reports that “OCX
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recommended to the Mayor’s Office that the Cityoecé hiring rules by disciplining offenders.”
There is no list or magnitude estimates of the nemalnd positions for which enforcement has
been recommended or taken against disciplininghdfes.

B. At times, the remedies proposed by the Second Praggs Report appear to

misapprehend the nature of the problem. The propa=d remedies are,
therefore, insufficient to accomplish successful rediation.

Before Homero Tristan resigned, OCX recommendedatthnal efforts as a remedy for
Commissioner Tristan’s failure to report politicaintacts made to his office. However, as
Commissioner of the Department of Human ResouidesTristan was responsible for teaching
to others the compliance requirements of the galittontact provisions of the SRO. His failure
to report the political contacts could not credibbve been viewed as due to lack of training and,
therefore, training would not be a helpful remedmafor this issue.

There are other instances in which the OCX’s recemaed remedy does not contain
adequate analysis or fit the violations it not€&dr example, the OCX reports that prior to 2005:
“[ilnadequate resources and staffing levels, imtled to the inability to administer independent
screening of job applicants and requisite compkaiioctions.” (2d Prog. Rep. at 4). This, and
other references in the Second Progress Reporaafipbe referring to the rigged interview
episode under the direction of Robert Sorich tedttb the Sorich indictment and conviction and
the conviction of some of his co-conspirators. #atappropriate remedy for the rigged
interview episode is not more resources and stafinthe department of Human Resources. As
the parties and the Court are well aware from theéemce presented in the Sorich indictments
and trial, high-level City personnel implementedell-designed program of deliberate
intervention by the Office of Intergovernmental &ifs, and fraudulent administration of a

scripted interview process that was supposed toatpeonestly under the Hiring Plan.
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Because the OCX attributes the cause of theseuseriolations and criminal conduct to
inadequate resources — a suggestion we cannottactiggre is no suggestion of any effective
remedy for the rigged interview episodes, nor &ge¢hany analysis of the involvement of DHR in
the rigged interview process, how that involvemeas perverted for the rigged interviews to
occur and what steps should be taken to remedhmtéailure of DHR activities. There is, of
course, also no indication whether any such stape heen taken. This level of inquiry is
important because Mr. Sorich did not act alonee DICX should engage in this type of analysis
and provide the appropriate recommendation to tas®<LCity in implementing procedures to
ensure compliance and identify instances of nondiamge. Such evidence, if it exists, would
be heartening, and support Plaintiffs’ hope thatGlity is on the road to compliance with this
Court’s orders. But to provide evidence that thtg (S acting in good faith to remedy instances
of noncompliance and to implement procedures thidassure long term prevention of political
considerations in City employment requires detadedlysis by OCX of past practices and of
remedies developed in response, not generalizethandurate statements of the sort noted
above. (Accord 88 I.G. (8) 1-5).

A similar problem is reflected in the OCX’s conatusthat the prior problems in testing
were that the “DHR lacked a systematic approadbgting protocols in the job interview
process”. (2d Prog. Rep. at 6). Again, the ppgatproblem, the problem that sent people to
jail, was not the lack of a systematic testing apph. Colored-coded Excel spreadsheets were
used to implement a systematic plan to perverDiH& protocols and job interview rules. The
cause of the rigged interviews was not analyzethbyOCX and, therefore, an effective remedy
has not been suggested. In short, it will be insjids to eliminate political considerations from

employment decisions until the DHR and departmeleisrin this watershed event are closely
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evaluated by the OCX, referral is made to the logpeGeneral where appropriate and
appropriate remedies are suggested and then imptechby the City.

The OCX has done commendable work ascertainingxtent of the continued misuse of
the independent contractor status for individuai® are, in fact, common law employees of the
City, and thus have been hired in violation of @@urt’s injunction of March 24, 2005. The
OCX concludes that there are over 4,000 such nsisified common law employeedd.(at 19
and Chart #1).

But, again, the OCX misapprehends the problem i atributable to (i) the failure to
disseminate the May 13, 1996 policy formulatedhm®y €orporation Counsel, the Budget
Director, the City Controller and the Acting Pursimey Agent on the use of temporary agencies
and personal service contraasd (ii) the excuse that the policy only address®dracts with
individuals and not contracts with firms to provithe City with groups of individuals. Both of
these assertions are wrong.

It is difficult to believe that a May 13, 1996 mernom the Corporation Counsel, Budget
Director, City Controller and Acting Purchasing Agé¢o “All Department Heads” was “[n]ever
disseminated in the proceeding 13 years.” At amuim, the OCX should have investigated the
extent to which the memo was disseminated anddedwa discussion on this in the report.
Notably, the May 13, 1996 memo, which was attacee&xhibit F to the City’'s January 11,
2002 Memorandum of Law in Opposition to Plaintifetion for Rule to Show Cause, included
an attachment entitled “City of Chicago RequestIRdividual Contractor Services” and a
separate “City of Chicago Request For Temporarynggeservices.” Furthermore, the May 13,
1996 memo was preceded by an earlier memo on the sabject dated October 1995 from the

Corporation Counsel which effectively terminated tise of temporary personnel unless such
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personnel were approved “for compliance with atlle legal restrictions” by the City’s Office
of Budget and Management as well as the Law Depenttig@ttachment E to the January 11,
2002 Memo). The May 13, 1996 memo was followed lgjarification memo from the present
Corporation Counsel dated May 11, 2006 to all depant heads and a further clarification
memo of August 14, 2007 from the then Mayoral Cbiebtaff Gee 2d Prog. Rep. at 20). The
problem is not a lack of dissemination. Nor shatlkl problem be characterized as a lack of
clarity of the March 24, 2005 injunction which read

“The City of Chicago...the present and future offs;exgents, servants,

employees and attorneys of the City of Chicago. parenanently enjoined from

directly or indirectly, in whole or in part:

(1) Employing persons (i) pursuant to personalisergontracts or similar

mechanismsor (ii) by or throughtemporary personnel agencies or other

organizations except in full compliance with thente of the Consent Decree and
the Plan of Compliance as amended from time to,time [emphasis added].

The injunctionclearly prohibits the conduct at issue. The languagéfygiiag the scope of the
injunctive relief was included in the Accord. Sentl.C provides that “employment’ means the
relationship that constitutes employment at comiaanby the City . . . and includes
probationary, temporary, part time and permanemi@yment, whether pursuant to a written
contract or otherwise.” (Accord 8 I.C.) Therefaitas difficult to believe that the City’'s
continued employment of over 4,000 misclassifieshomn law employees was an honest
mistake.

Moreover, the many years of litigation over thisue could not credibly have left anyone
with knowledge of the Court record in any doubtitbe existence of a significant hiring issue
involving about 2,000 employees in tRennick matter, and of this Court’s subsequent rulings.

If there was such doubt after this Court issuethamction order against the process, that fact
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should have been investigated by OCX. The OCX Ishioave laid blame where it belonged,
and suggested remedies.

The OCX’s assertion (2nd Prog. Rep. at 20) “thatGlity has never addressed the
situation where the City contracts with a firm d@hd firm provides the City with staff to work
within City Departments” ignores the attachmenttheMay 13, 1996 memo, the specific facts
of thePennick enforcement proceedings, and the precise langufape injunctive relief.

Having misunderstood the nature and cause of teaseiof independent contractors, the
OCX recommends as remedies: (i) to “change theraatf the relationship between the City
and the Contractors into one that is a true indépencontractor relationship” and (ii) that the
City seek to amend the terms of the 2005 Shakmanadhon to “allow CDPH to continue to
contract with these medical professionals.” (20gPRep. at 26). A prospective amendment of
the injunction does not address the knowing viotaiof the injunction that currently is in place.
The OCX should have investigated the City’s conduther and provided recommendations for
consequences for this deliberate violation of apartant court order.

Nor is amending the injunction an advisable remeflye employees are admittedly
performing as common law employees and not indegr@nmbntractors. The City has offered no
basis or explanation for why it cannot hire genuimdependent contractors or, alternatively, fill
the positions through the City’s Hiring Plan. Tieaties were able to negotiate procedures for
filling these positions in prior Hiring Plans anthiatiffs’ counsel has worked with the City to
fashion procedures to allow the City to have fldiibin filling other positions while still

protecting the constitutional rights of applicaatsl employees.
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C. The OCX'’s prediction of future compliance should no be confused with a
finding of actual implemented compliance.

In its summation on the independent contractoreisthe OCX states that “we anticipate
the City will achieve full compliance within six mths.” (2d Prog. Rep. at 25). Thisis not a
helpful statement since it's a prediction of futyet to be determined behavior. It falls into the
category of advocacy, not independent analysisrebieer, it is based on a woefully inadequate
record, insofar as the OCX’s critiques describer lage concerned.

Although employed by the City, the OCX is chargathnamong other things,
independently overseeing compliance with Court ordered requirgsto prohibit the use of
political considerations in City employment decrganvolving nonexempt employees. The
City’s use of over 4,000 employee “independent i@mtbrs” in violation of the City’s own
internal procedures as well as several of this ©Coarders is no small matter. The OCX should
conduct a thorough investigation regarding who autled such a large program. The OCX’s
investigation should include whether this largegoam was implemented solely to evade the
Shakman Judgments and should answer the question whytheduals involved in this
program ignored the Corporation Counsel memos.sd ssues require diligence and
independence on the part of the OCX. They proaiepportunity to demonstrate the
independence of the OCX, which is to be addressduei Third OCX Progress ReporSe¢ 2d
Prog. Rep. at 3 n.1 & at 43).

The OCX states that its audits of both in-process@mpleted hiring sequences will
“[ensure] that any political references includedesumes or applications are removedd. &t
32). This is an important start. However, comsistvith the OCX'’s stated goal of promoting a
cultural change, the OCX should focus on why thesgical references were included in
resumes or applications and what kind of remeditiba should be taken to make sure that
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everyone involved in the process, including applisand the elected officials who purport to
sponsor them, are more sensitive to the unlawfsloégolitical references in resumes and
applications.

CONCLUSION

As the foregoing reflects, Plaintiffs believe thia jury is out on the effectiveness of the
OCX as an instrumentality to police and remediageQity’s unfortunate history of political
employment practices.

Plaintiffs’ concerns about the OCX, as noted initlieoduction, fall into three specific
areas: (1) Lack of detailed and neutral analgsd reporting of City practices, without which it
will be impossible to evaluate City compliance) (ailure to adopt a voice and attitude of
independence, with a duty to evaluate the lawfldré<City practices, as opposed to a certain
advocacy for the City’s efforts that underminesfamsnce in OCX’s long-term ability to
investigate and police the City’'s employment picagi (3) Failure to analyze in detail and
suggest remedies for well-publicized failures by @ity, including the Sorich debacle, the
widespread disregard of this CourPennick order, and the serious problems alluded to in the
Departments of Streets and Sanitation and DHRceSime jury is out, however, and Plaintiffs
attribute good faith and diligence to OCX, theregigson to believe that the issues noted in this
Report can successfully be addressed.

Dated: October 6, 2009 Respectfully submitted,

MICHAEL L. SHAKMAN, et al.

By:  /s/Brian I. Hays
One of the Attorneys for Class Plaintiffs

Roger R. Fross

Brian I. Hays

Katherine Heid Harris

LOCKE LORD BISSELL & LIDDELL, LLP
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111 S. Wacker Dr.
Chicago, lllinois 60606
Phone: (312) 443-1707

Michael L. Shakman

Edward W. Feldman

MILLER, SHAKMAN & BEEM, LLP
180 N. LaSalle Street, Suite 3600
Chicago, lllinois 60601

Phone: (312) 263-3700

CERTIFICATE OF SERVICE

[, Brian I. Hays, hereby certify that | have cadisetrue and correct copy of the foregoing
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Mara Georges

Corporation Counsel’s Office
City of Chicago

Suite 1020

30 N. LaSalle St.

Chicago, IL 60602

via E-Filing and by causing the same to be depdsitehe U.S. Malil, first-class, postage prepaid
on the 6th day of October, 2009.

[s/ Brian I. Hays
One of the Attorneys for Class Plaintiffs
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